1.2

1.3

WARRANTY AND INDEMNIFICATION {#:F & B

CUSTOMER makes no representation or warranty of any kind as to the identity, purity,
activity or suitability of the Material for the performance of the Study.
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PHYSIOGENEX understands and agrees that the Material is experimental in nature
and that CUSTOMER shall not be liable for any loss, claim, damage or liability which
may arise from the use, storage or handling of the Material by PHYSIOGENEX, its
employees, or from the conduct of the Study as such. PHYSIOGENEX shall keep
CUSTOMER indemnified against any such loss, claim, damage or liability except to the
extent that those damages are caused by the gross negligence and/or willful
misconduct of CUSTOMER.
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Should PHYSIOGENEX fail to perform all or part of the Study, including without
limitation provision of the Results, in compliance with the standards agreed upon in this
Agreement or otherwise in writing, then CUSTOMER s, without prejudice to any other
rights or remedies, entitled to request subsequent improvement or re-performance of
such parts of the Study at no additional cost to CUSTOMER. If CUSTOMER chooses
to request subsequent improvement or re-performance and PHYSIOGENEX does not
to remedy its failure to perform the relevant parts of the Study in compliance with the
standards agreed upon even after a reasonable set period of time, CUSTOMER is,
without prejudice to any other rights or remedies, entitled to re-perform the relevant
parts of the Study (including the right to have the relevant parts of the Study re-
performed by third parties) and claim reimbursement of the necessary expenses.
CUSTOMER retains the right to withhold all payments for parts of the Study not
performed in compliance with the standards agreed upon.
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8.4

PHYSIOGENEX represents and warrants that: PHYSIOGENEX(L 5l - fRFET 5

a) as of the date of the last Party to sign the Agreement, it has good title or valid
leases or licenses for all its properties, technologies and assets necessary for
the fulfillment of its obligations and responsibilities under this Agreement;
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b) it is regularly engaged in performing work of the kind provided for under this
Agreement;
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C) the performance of the Study under this Agreement will not infringe any patent
or other intellectual property or proprietary right of any third party.
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For the avoidance of doubt, the representation and warranty set forth in Section 8.4 ¢)
shall not apply to respective claims of third parties that the use of the Material as such
or their use for the performance of the Study infringes patent or other intellectual
property or proprietary rights of any third party.
SERODELDDOEBET D722, 8. 4IFE#EHIN-RKRE - RIEOFEITIX, STUDY T
D=T U T NMERICBIT 2B =MD T b, TOMEME. FTAHEER D)
HERBEH L2V,



